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For the last several months, employers have been required to learn how COVID-19 spreads, how to maintain or 
resume safe work environments, and how to navigate a complex web of new and existing laws and regulations 
implicated by the pandemic. Some FAQ related to Employer COVID-19

Analysis of COVID-19–Related Employment Litigation

Q1. What are the types of claims employers may face related to COVID-19?

A1. Based on the latest court filings, employers can expect these types of COVID-19–related claims:

• Whistleblower/Retaliation/Wrongful Discharge

• Unsafe working conditions; Reporting misappropriation/misuse of PPP, CARES Act funds; Other protected 
activity; COVID-19 leave; Workers’ compensation retaliation claims

• Unsafe Working Conditions due to COVID-19 exposure -- Failures to adequately clean and sanitize

• “Public nuisance”-type claims against facilities with outbreaks

• Failure to provide PPE; Inadequate handwashing areas; failure to enforce social distance; failure to follow 
CDC/OSHA Guidelines for re-opening/essential work locations

• Failure to comply with orders re: safe operation of “essential” businesses/reopening non-essential 

Employer FAQ you never thought you would need
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• Disability Discrimination

• Forced leaves of absence; failures to accommodate, including denials of requests to work from home; 
Perceived disability discrimination by screening out older employees

• Title VII – Discrimination

• Claims related to age, pregnancy, childcare, national origin, or other protected categories

• Title III – Disability Access

• COVID-19–related access requirements for places of public accommodation

• Family and Medical Leave Act (FMLA) / Families First Coronavirus Response Act (FFCRA)

• Failure to provide COVID-19-related leave, failing to provide paid leave, and retaliation for use

• Wage and Hour

• Failure to pay for hours worked prior to closures; unpaid hazard pay, overtime, and sick pay; Unpaid 
compensation claims from remote work by nonexempt employees; vacation, PTO, Paid Sick Leave

• “Donning/doffing” time spent on health screenings, temperature checks, and/or other mandated tests

Employer FAQ you never thought you would need
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• WARN/RIF -- Failure to provide required notifications; Disparate impact claims; “Right to recall”

• Workplace Safety and Health / OSHA

• Citations for Violations of health and safety regulations; OSHA retaliation claims

• Consolidated Omnibus Budget Reconciliation Act of 1985 (COBRA)--- Notice issues

• ERISA-- failure to properly administer ERISA benefit related claims or provide STD/LTD benefits

• NLRA -- Working conditions, RIF, Reassignments, CBA, refusals to work and strikes

• Data Privacy – Work at home data breaches; fraudulent unemployment claims due to breaches

• Claims related to symptom tracking, contact tracing, proximity, thermal imaging, etc. 

• Biometric privacy concerns relating to increased employer use of technology

• Other Claims

• Premises liability; College tuition; construction related (delays, cost increases, material, etc.)

Q2. Are certain industries receiving more lawsuits than others?

A2.  Everywhere.  But highest % in healthcare, hospitality, professional, retail, and manufacturing industries.

Employer FAQ you never thought you would need



COVID-19 FAQ from 
Employers3 Current litigation trends arising from COVID-19

The most common claims continue to relate to safety in the 
workplace, failure to provide PPE, and retaliation. 

The number of lawsuits filed against companies related to 
COVID-19 is dramatically increasing weekly.
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Equal Employment Opportunity Commission (EEOC)

Q1. Have any timelines changed in relation to agency charges as a result of COVID-19?

A1. Filing deadlines with the EEOC have not been affected by COVID-19.  Still 180 days/300 days.

Q2. Has there been a delay in issuance of right-to-sue letters from the EEOC as a result of COVID-19?

A2. Right to Sue notifications were delayed until August 3, 2020. 

Occupational Safety and Health Administration (OSHA)

Q1. How significant is the uptick in complaints received by OSHA due to COVID-19?

A1. Between February 1, 2020 and August 25, 2020, OSHA received 9,526 COVID-19–related complaints. 

Q2. Are there any industry or timing trends in the OSHA complaints?

A2.  Largest area are hospitals, nursing homes, and post offices. Retailers, grocers, restaurants, and other public-facing 
businesses are 2nd, with construction and warehouse facilities following closely behind.

Q3. Has there been a spike in any types of inspections?

A3. Yes. The overwhelming majority have occurred in the “fatality/catastrophe” category.

Employer FAQ you never thought you would need
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Q4. Can an employee sue his or her employer for violating OSHA standards?

A4. OSHA does not create a private right of action for injuries or illness (COVID-19) caused by a violation of OSHA 
standards. However, OSHA regulations do not affect employee rights under state workers’ compensation laws to 
pursue lawsuits based on alleged violations of state statutes. 

Q5. Can an employee bring a complaint related to safety issues at his or her workplace?

A5. Yes.  Section 11(c) retaliation complaints, and OSHA reporting and investigation, leading to potential citation(s) 
against the employer for any violations.

Q6. What is the OSHA general duty clause and what is the risk of a violation?

A6. The General Duty Clause requires each employer to (1) “furnish to each of [its] employees employment and a place 
of employment which are free from recognized hazards that are causing or are likely to cause death or serious physical 
harm to his employees,” and (2) “comply with occupational safety and health standards promulgated under” OSHA.

CDC guidance should be consulted in assessing potential workplace hazards and to evaluate the adequacy of an 
employer’s protective measures for workers. 

Employer FAQ you never thought you would need
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3 Kentucky Updates Kentucky’s State-Wide COVID-19 Chart

With little “fanfare,” the website quietly removed those above 10%.... Why, you ask? ….
Wisconsin, 13.86%; Pennsylvania, 13.79%; North Dakota, 12.87%; Missouri, 12.5%; Arizona, 11.73%; Texas, 10.72%; 
KENTUCKY 10.59%; Arkansas, 10.3%, Tennessee, 10.14%.  Concerned with manipulation and withholding of information
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